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CHAPTER 151

T he Evidence Act
l. In this Act,

Interpretation

(a) "action" includes an issue, matter, arbitration, refer-

ence, investigation, inquiry, a prosecution for an offence
committed against a statute of Ontario or against a
by-law or regulation made under any such statute and
any other proceeding authorized or permitted to be
tried, heard, had or taken by or before a court under the
law of Ontario;
(b) "court" includes a judge, arbitrator, umpire, commis-

sioner, justice of the peace or other officer or person
having by law or by consent of parties authority to hear,
receiveandexamineevidence. R.S.0. 1960,c.125,s. l,
amended.

2 . This Act applies to all actions and other matters whatsoever
respecting which the Legislature has jurisdiction. R.S.O. 1960,
c. 125, s. 2.

AfKlication
ct

0

3 .-(1) Where by any Act of the Legislature or order of the Administra·
Assembly an oath is authorized or directed to be administered, ~~th~f
the oath may be administered by any person authorized to take
affidavits in Ontario.

(2) Every court has power to administer or cause to be
administered an oath to every witness who is called to give
evidence before the court. R.S.O. 1960, c. 125, s. 3.

by courts

4 . Where an oath or declaration is directed to be made before a
person, he has power and authority to administer it and to certify
to its having been made. R.S.O. 1960, c. 125, s. 4.

Certification

5.-(I) Notwithstanding any Act, regulation or the rules of Recording
court, a stenographic reporter, shorthand writer, stenographer or ~[~~vidence,
other person who is authorized to record evidence and proceedings in an action in a court or in a proceeding authorized by or
under any Act may record the evidence and the proceedings by
any form of shorthand or by any device for recording sound of a
type approved by the Minister of Justice and Attorney
General. 1960-61, c. 24, s. 1, part, amended.
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Admissibilit;v

(2) Notwithstanding any Act, regulation or the rules of court,
a transcript of the whole or a part of any evidence that has or
proceedings that have been recorded in accordance with subsection 1 and that has or have been certified in accordance with the
Act, regulation or rule of court, if any, applicable thereto and that
is otherwise admissible by law is admissible in evidence whether
or not the witness or any of the parties to the action or proceeding
has approved the method used to record the evidence and the
proceedings and whether or not he has read or signed the
transcript. 1960-61, c. 24, s. 1, part.

or

transcripts
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Witnesse:1,
not incapacitated
by crime,
etc.

6. No person offered as a witness in an action shall be excluded
from giving evidence by reason of any alleged incapacity from
crime or interest. R.S.O. 1960, c. 125, s. 5.

Adm~i

7 . Every person offered as a witness shall be admitted to give
evidence notwithstanding that he has an interest in the matter in
question or in the event of the action and notwithstanding that he
has been previously convicted of a crime or offence. R.S.0.
1960, c. 125, s. 6.

bility notwithstanding
interest or
crime

Evidence
or parties

Evidence or
husband
and wife

Witness not
excused from
answerinp:

questions
tending t.o
criminate

Answer not
t-0 be used
in evidence
against him

8.-(1) The parties to an action and the persons on whose
behalf it is brought, instituted, opposed or defended are, except as
hereinafter otherwise provided, competent and compellable to
give evidence on behalf of themselves or of any of the parties, and
the husbands and wives of such parties and persons are, except as
hereinafter otherwise provided, competent and compellable to
give evidence on behalf of any of the parties. R.S.O. 1960, c. 125,
s. 7.
(2) Without limiting the generality of subsection 1, a husband
or a wife may in an action give evidence that he or she did or did
not have sexual intercourse with the other party to the marriage
at any time or within any period of time before or during the
marriage. R.S.O. 1960, c. 125, s. 8.
9 .-(1) A witness shall not be excused from answering any
question upon the ground that the answer may tend to criminate
him or may tend to establish his liability to a civil proceeding at
the instance of the Crown or of any person or to a prosecution
under any Act of the Legislature.
(2) If, with respect to a question, a witness objects to answer
upon any of the grounds mentioned in subsection 1 and if, but for
this section or any Act of the Parliament of Canada, he would
therefore be excused from answering such question, then, although he is by reason of this section or by reason of any Act of the
Parliament of Canada compelled to answer, the answer so given
shall not be used or receivable in evidence against him in any civil
proceeding or in any proceeding under any Act of the Legislature. R.S.O. 1960, c. 125, s. 9.

Sec. 17
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IO. The parties to a proceeding instituted in consequence of Eviclen~ in
adultery and the husbands and wives of such parties are compe- f~~~~~ngs
tent to give evidence in such proceedings, but no witness in any ~~~rt~~~r
such proceeding, whether a party to the suit or not, is liable to be
·
asked or bound to answer any question tending to show that he or
she is guilty of adu ltery, unless such witness has already given
evidence in the same proceeding in disproof of his or her alleged
adultery . R.S.O. 1960, c. 125, s. 10.
11 . A husband is not compellable to disclose any communica- qommunication made to him by his wife during the marriage, nor is a wife ~1i~;adc
compellable to disclose any communication made to her by her marriage
husband during the marriage. R.S.O. 1960, c. 125, s. 11.
12 . Where it is intended by a party to examine as witnesses
persons entitled, according to the law or practice, to give opinion
evidence, not more than three of such witnesses may be called
upon either side without the leave of the judge or other person
presiding. R.S.O. 1960, c. 125, s. 12.

Ex.pert
evidence

13. The plaintiff in an action for breach of promise of marriage <;orroborashall not recover unless his or her testimony is corroborated by ~~~ence
some other material evidence in support of the promise. R.S.O. breac~
or
promise
1960, c. 125, s. 13.

14 . In an action by or against the heirs, next of kin, executors, Actio~s by
addministrators or assigns of a deceased person, an opposite or ~~i~.a~~~t
intP.restP.<l party s hall not obtain a verdict, judgment or decision
on his own evidence in respect of any matter occurring before the
death of the deceased person, unless such evidence is corroborated
by some other material evidence. R.S.O. 1960, c. 125, s. 14.
15. In an action by or against a mentally incompetent person Actio'!S by
so found, or a patient in a psychiatric facility, or a person who ~~,!~nst
from unsoundness of mind is incapable of giving evidence, an ~!'~bllit
.
15
opposite or interested party shall not obtain a verdict, judgment '
~
or decision on his own evidence, unless such evidence is corroborated by some other material evidence. R.S.O. 1960, c. 125,
s. 15, amended.

16 . An examination for discovery, or any part thereof, of an rseo.r .
officer or servant of a corporation made under the rules of court 1~;:r;;:~~;v
may be used as evidence at the trial by any party adverse
in servan.
of offic~r,or·
.
o
interest to the corporation, subject to such protection to the corp~ration
corporation as the rules of court provide. R.S.0. 1960, c. !25, at trial
s. 16.
l '7. Where an oath may be lawfully taken, it may be a dminis- Mod.e ~r
tered to a person while such person holds in his hand a copy of the ~~t~~~~ter
Old or New Testament without requiring him to kiss the same, or,
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when he objects to being sworn in this manner or declares that the
oath so administered is not binding upon his conscience, then in
such manner and form and with such ceremonies as he declares to
be binding. R.S.O. 1960, c. 125, s. 17.
AfCirmation
in lieu
of oath

18.-(1) Where a person objects to being sworn from conscientious scruples, or on the ground of his religious belief, or on
the ground that the taking of an oath would have no binding
effect on his conscience, he may, in lieu of taking an oath, make an
affirmation or declaration that is of the same force and effect as if
he had taken an oath in the usual form.

Certifying
affirmation

(2) Where the evidence is in the form of an affidavit or written
deposition, the person before whom it is taken shall certify that
the deponent satisfied him that he was a person entitled to
affirm. R.S.0. 1960, c. 125, s. 18.

Evidence
of child

19.-( 1) In any legal proceeding where a child of tender years
is offered as a witness and the child does not, in the opinion of the
judge, justice or other presiding officer, understand the nature of
an oath, the evidence of the child may be received though not
given upon oath, if, in the opinion of the judge, justice or other
presiding officer, as the case may be, the child is possessed of
sufficient intelligence to justify the reception of the evidence and
understands the duty of speaking the truth.

Corroboration

(2) No case shall be decided upon such evidence unless it is
corroborated by some other material evidence. R.S.0. 1960,
c. 125, s. 19.

Attendance
of witnesses

20. A witness served in due time with a subpoena issued out of
a court in Ontario, and paid his proper witness fees and conduct
money, who makes default in obeying such subpoena, without
any lawful and reasonable impediment, in addition to any penalty
he may incur as for a contempt of court, is liable to an action on
the part of the person by whom, or on whose behalf, he has been
subpoenaed for any damage that such person may sustain or be
put to by reason of such default. R.S.O. 1960, c. 125, s. 20.

[ The following provisions were enacted by the Province of Canada as
part of Chapter 9 of 1854. They were carried into the Consolidated
Statutes of Canada, 1859 as sections 4-11and13 of Chapter 79.
They have appeared in their present form in successive revisions
since Confederation. See Rideout vs Rideout. (1956) 0. W.N.
644.]
Courts may
issue subpoenas to
any part of
Canada

4. If in any action or suit depending in any of Her Majesty's Superior Courts
of Law or Equity in Canada, it appears to the Court, or when not sitting, it
appears to any Judge of the Court that it is proper to compel the personal
attendance at any trial or enquete or examination of witnesses, of any person who
may not be within the jurisdiction of the Court in which the action or suit is
pending, the Court or Judge, in their or his discretion, may order that a writ called
a writ of subpoena ad testificandum or of subpoena duces tecum shall issue in special
form, commanding such person to attend as a witness at such trial or enqulte or
examination of witnesses wherever he may be in Canada.

Sec.21

EVIDENCE

299

C hap. 151

5. The service of any such writ or process in any part of Canada, shall be valid Service .
and effectual to all inte nts and purposes, as if the same had been served within the thereof m f
jurisdiction of the Court from which it has issued , according to the practice of such ra);,~j'~\::
~~

be~

6. No such writ shall be issued in any case in which an action is pending for When not to
the sn.me cause of action, in that section of the Province, whether Upper or Lower be i:<sucd
Canada respect ively, within which s uch witness or witnes.ses may reside.
7. Every such writ s hall have at the foot, or in the margin thereof, a \\'rit.s to be
statement or notice that the same is issued by the special order of the Court or spcciall.v
Judge making such order, a nd no s uch writ shall issue without.such s pec ial order. noted
8. In case any person so served does not appear according to the ex igency of Conscsuch writ or process, the Court out of which the same issued, may, upon proof q!lenc~.of
made of the serv ice thereof, and of such default to the satisfaction of s uch Court, d1sobcdiencc
transmit a certificate of such d efault, under the seal of the same Court, to any of
Her Maj esty's Superior Courts of Law or Equity in that part o f Canada in which
the person so served may reside, being out of the jurisdiction of the Court
transmitting s uch certificate, and the Court to which s uch certificate is sent, s hall
thereupon proceed against and punish such person so having made defau lt, in like
manner as they migh t have done if s uch person had neglected or refused to appear
to a writ of subpoena or other s imilar process issued out of such last mentioned
Court.
9. No such certificate of default shall be transmitted by any Cou rt, nor shall If ~xpen.ses
any person be punished for neglect or refusal to attend any trial or enquete or pa•~ o~
examination of witnesses, in obedience to any s uch subpoena or other s imilar ten er
process, unless it be made to appear to t he Court transmitting and also to the
Court receiving such certificate, that a reasonable and sufficie nt sum of money,
according to the rate per diem and per mi le a llowed to wi tnesses by the law and
practice of the Superior Court of Law within the jurisdiction of which s uch person
was found, to d efray the expenses of coming and attending to give evidence and of
returning from giving ev idence, had been tendered to such person at the t ime when
the writ of subpoena, or other similar process was served upon him.
10. The service of such writs of subpoena or other s imilar process, in Lower How service
Canada, s hall be proved by the certificate of a Bailiff within the jurisdiction where proved
the service has been made, under his oath of office, and such service in Upper
Canada by the affidavit of service endorsed on or annexed to such writ by the
person who served the same.

11. The costs of the attendance of any s uch witness s hall not be taxed against Costs of
the adverse party to such suit, beyond the amount that would have been allowed nttc•~~~tf
on a comm ission rogatoire, or to examine witnesses unless the Court or Judge prov•
or
before whom s uch trial or enqu~te or examination of witnesses is had, so orders.

13. Nothing herein contained s hall affect the power of a ny Court to issue a Power to
commission for the exam ination of witnesses out of its jurisdiction, nor affect the ~ui: comadmissibility of.any evidence at any trial or proceedi!lg, where such .ev~dc!lc~ is~:;"~:?~! LO
now by law receivable, on the ground of any witness bemg beyond the Jurisdiction witnesses
of the Court.
preserved

21. A witness may be cross-examined a.s to previous state- Ex•u~\ination
· ·
·
· ing,
·
· to of
witnesses
men t s ma d e b y h .un ·in writing,
or red uce d into
writ
re Iat1ve
proof
or con'.
the matter in question, withou t the writing being s hown to him, writ
trndtictory
en
but, if it is intended to contradict him by the writing, his attention ~taicments
shall, before such contradictory proof is given, be called to those
parts of the writing that are to be used for t he purpose of so
contradicting him, and the judge or other person presiding at any
t ime during the trial or proceeding may require the production of
the writ ing for his inspection, and may thereupon make such use
of it for the purposes of the trial or proceeding a.s he thinks
fit. R.S.O. 1960, c. 125, s. 21.
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Proof of contradictory
oral
sta te ments

2 2 . If a witness upon cross-examination as to a former
statement made by him relative to the matter in question and
inconsistent with his present testimony does not distinctly admit
that he did make such statement, proof may be given that he did
in fact make it, but before such proof is given the circumstances of
the supposed statement sufficient to designate the particular
occasion shall be mentioned to the witness, and he shall be asked
whether or not he did make such statement. R.S.O. 1960, c. 125,
s. 22.

Proof of
previous
conviction of
a witness

23.- ( 1) A witness may be asked whether he has been convicted of any crime, and upon being so asked, if he either denies the
fact or refuses to answer, the conviction may be proved, and a
certificate containing the substance and effect only, omitting the
formal part, of the charge and of the conviction, purporting to be
signed by the officer having the custody of the records of the court
at which the offender was convicted, or by the deputy of the
officer, is, upon proof of the identity of the witness as such
convict, sufficient evidence of the conviction, without proof of the
signature or of the official character of the person appearing to
have signed the certificate.

Fee

(2) For such certificate, a fee of $1 and no more may be
demanded or taken. R.S.O. 1960, c. 125, s. 23.

EVIDENCE

Sec. 22

How far a
party may
discredit his
own witness

24. A party producing a witness shall not be allowed to
impeach his credit by general evidence of bad character, but he
may contradict him by other evidence, or, if the witness in the
opinion of the judge or other person presiding proves adverse,
such party may, by leave of the judge or other person presiding,
prove that the witness made at some other time a statement
inconsistent with his present testimony, but before such last-mentioned proof is given the circumstances of the proposed statement
sufficient to designate the particular occasion shall be mentioned
to the witness and he shall be asked whether or not he did make
such statement. R.S.O. 1960, c. 125, s. 24.

Letters
patent

25. Letters patent under the Great Seal of the United l<ingdom, or of any other of Her Majesty's dominions, may be proved
by the production of an exemplification thereof, or of the
enrolment thereof, under the Great Seal under which such letters
patent were issued, and such exemplification has the like force
and effect for all purposes as the letters patent thereby exemplified or enrolled, as well against Her Majesty as against all other
persons whomsoever. R.S.O. 1960, c. 125, s. 25.

Copies of
statutes, etc.

26. Copies of statutes, official gazettes, ordinances, regulations, proclamations, journals, orders, appointments to office,
notices thereof and other public documents purporting to be
printed by or under the authority of the Parliament of the United

Sec.29
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Kingdom, or of the Imperial Government or by or under the
authority of the government or of any legislative body of any
dominion, commonwealth, state, province, colony , territory or
possession within the Queen's dominions, shall be admitted in
evidence to prove the contents thereof. R.S.O. 1960, c. 125,
s. 26.
27. Primafacie evidence of a proclamation, order, regulation ~roclama.
t1ons orders
or appointment
too ff"ice made or .ISsued ,
e tc. •
•
(a) by the Governor General or the Governor General in
Council, or other chief executive officer or administrator
of the Government of Canada; or
(b) by or under the authority of a minister or head of a
department of t he Government of Canada or of a
provincial or territorial government in Canada; or
(c) by a Lieutenant Governor or Lieutenant Governor in
Council or other chief executive officer or administrator
of Ontario or of any other province or territory in
Canada.
may be given by the production of,
(d) a copy of the Canada Gazette or of the official gazette for
a province or territory purporting to contain a notice of
such proclamation, order, regulation or appointment; or
(e) a copy of such proclamation, order, regulation or appointment purporting to be printed by the Queen's
Printer or by the government printer for the province or
territory; or
(f) a copy of or extract from such proclamation, order,
regulation or appointment purporting to be certified to
be a true copy by such minister or head of a depart ment
or by the clerk, or assistant or acting clerk of the
executive council or by the head of a department of the
Government of Canada or of a provincial or territorial
government or by his deputy or acting deputy. R.S.O.
1960,c. 125,s. 27.

28. An order in writing purporting to be signed by t he Qrders
Secretary of State of Canada and to be written by command of the ~~ta~~
Governor General shall be received
in. evidence
as .the order of
the opfrovmc1a
St~te. 0r
1
.
.
.
Governor General and an order m wntmg purporting to be signed Secretary
by the Provincial Secretary and to be written by command of t he
Lieutenant Governor shall be received in evidence as t he order of
the Lieutenant Governor. R.S.O. 1960, c. 125, s. 28.
29. Copies of proclamations and of official and other docu- Notices in
ments, notices and advertisements printed in the Canada Gazette, Gautte
or in The Ontario Gazette, or in the official gazette of any province
or territory in Canada are prima facie evidence of the originals
and of the contents thereof. R.S.0. 1960, c. 125, s. 29.
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Public
or official

30. Where the original record could be received in evidence, a
copy of an official or public document in Ontario, purporting to be
certified under the hand of the proper officer, or the person in
whose custody such official or public document is placed, or of a
document, by-law, rule, regulation or proceeding, or of an entry in
a register or other book of a corporation, created by charter or
statute in Ontario, purporting to be certified under the seal of the
corporation and the hand of the presiding officer or secretary
thereof, is receivable in evidence without proof of the seal of the
corporation, or of the signature or of the official character of the
person or persons appearing to have signed the same, and without
fur ther proof thereof. R.S.O. 1960, c. 125, s. 30.

Pri\•ilc11:e in
case of
official
documents

31. Where a document is in the official possession, custody or
power of a member of the Executive Council, or of the head of a
department of the public service of Ontario, if the deputy head or
other officer of the department has the document in his personal
possession, and is called as a witness, he is entitled, acting herein
by the direction and on behalf of such member of the Executive
Council or head of the department, to object to producing the
document on the ground that it is privileged, and such objection
may be taken by him in the same manner, and has the same effect,
as if such member of the Executive Council or head of the
department were personally present and made the objection. R.S.0. 1960, c. 125, s. 3 1.

Entries in
departmental books

32. A copy of an entry in a book of account kept in a
department of the Government of Canada or of Ontario shall be
received as primafacie evidence of such entry and of the matters,
transactions and accounts therein recorded, if it is proved by the
oath or affidavit of an officer of the department that such book
was, at the time of the making of the entry, one of the ordinary
books kept in the department, that the entry was apparently, and
as the deponent believes, made in the usual and ordinary course
of business of the department, and that such copy is a true copy
thereof. R.S.0. 1960, c. 125, s. 32.

Copies or
public books
or
documents

33.-(1) Where a book or other document is of so public a
nature as to be admissible in evidence on its mere production from
the proper custody, a copy thereof or extract therefrom is
admissible in evidence if it is proved that it is an examined copy or
extract, or t hat it purports to be signed and certified as a true copy
or extract by the officer to whose custody the original was
entrusted.

Copies to be
delivered ir
required

(2) Such officer shall furnish the certified copy or extract to
any person applying for it at a reasonable time, upon his paying
t herefor a sum not exceeding 10 cents for every folio of 100
words. R.S.O. 1960, c. 125, s. 33.

documenL~
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34.-(1) In this section, " bank" means a bank to which the lnf.!?rpreBank Act (Canada) applies or the Province of Ontario Savings ~=1.
Office, and includes a branch, agency or office of any them.
c. 87 (Can.)

(2) Subject to this section, a copy of an entry in a book or Copiesor
record kept in a bank is in any action to which the bank is not a ~~~a.~n
party prima facie evidence of such entry and of the matters, pr!'dofaci~
transactions and accounts therein recorded.
ev• ence
(3) A copy of an entry in such book or record shall not be Proof
received in evidence under this section unless it is first proved that ~~~~~~; ;~
the book or record was at the time of making the entry one of the ordinaryr
ordinary books or records of the bank, that the entry was made in :~~~
the usual and ordinary course of business, that the book of record
is in the custody or control of the bank, or its successor, and that
such copy is a true copy thereof, and such proof may be given by
the manager or accountant, or a former manager of the bank or its
successor, and may be given orally or by affidavit.
(4) A bank or officer of a bank is not, in an action to which the Production
bank is not a party' compellable to produce any book or record the ~ m~~~
contents of which can be proved under this section, or to appear as onJy under
a witness to prove the matters, transactions and accounts therein or er
recorded, unless by order of the court or a judge made for special
cause.
(5) On the application of a party to an action, the court or
judge may order that such party be at liberty to inspect and take
copies of any entries in the books or records of a bank for the
purposes of such proceeding, but a person whose account is to be
inspected shall be served with notice of the application at least
two clear days before the hearing thereof, and, if it is shown to the
satisfaction of the court or judge that such person cannot be
notified personally, such notice may be given by addressing it to
the bank.
(6) The costs of an application to a court or judge under or for
the purposes of this section, and the costs of any thing done or to
be done under an order of a court or judge made under or for the
purposes of this section, are in the discretion of the court or judge
who may order such costs or any part thereof to be paid to a party
by the bank, where such costs have been occasioned by a default
or delay on the part of the bank, and any such order against a
bank may be enforced as if the bank were a party to the
proceeding. R.S.O. 1960, c. 125, s. 34.

35.-( 1) In this section,
(a) "person" includes,
(i) the Government of Canada and of a province of
Canada, and a department, commission, board or
branch of any such government,

Inspection
of account

Costs

Interpretation
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(ii) a corporation, its successors and assigns, and
(iii) the heirs, executors, administrators or other legal
representatives of a person;
(b) "photographic film " includes any photographic plate,
microphotographic film and photostatic negative, and
"photograph" has a corresponding meaning.
Admc;;.5ible
in evidence

(2) Where a bill of exchange, promissory note, cheque, receipt,
instrument, agreement, document, plan or a record or book or
entry therein kept or held by a person,
(a) is photographed in the course of an established practice
of such person of photographing objects of the same or a
similar class in order to keep a permanent record
thereof; and
(b) is destroyed by or in the presence of such person or of one

or more of his employees or delivered to another person
in the ordinary course of business or lost,
a print from the photographic film is admissible in evidence in all
cases and for all purposes for which the object photographed
would have been admissible.
Court mav
refuse to ·
admit in
evidence

(3) Where a bill of exchange, promissory note, cheque, receipt,
instrument, agreement or other executed or signed document was
so destroyed before the expiration of six years from,
(a) the date when in the ordinary course of business either
the object or the matter to which it related ceased to be
t reated as current by the person having custody or
control of the object; or
(b) the date of receipt by the person having custody or
control of the object of notice in writing of a claim in
respect of the object or matter prior to the destruction of
the object,
whichever is the later date, the court may refuse to admit in
evidence under this section a print from a photographic film of the
object.

Exceplion

(4) Where the photographic print is tendered by a government
or the Bank of Canada, subsection 3 does not apply.

Proof of
compliance
with
conditions

(5) Proof of compliance with the conditions prescribed by this
section may be given by any person having knowledge of the facts
either orally or by affidavit sworn before a notary public, and,
unless the court otherwise orders, a notarial copy of any such
affidavit is admissible in evidence in lieu of the original affidavit. R.S.O. 1960, c. 125, s. 35.

Interpretation

36.-( l ) In this section,
(a) " business" includes every kind of business, profession,

Sec.38
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occupation, calling, operation or activity, whether carried on for profit or otherwise;
(b) "record" includes any information that. is recorded or
stored by means of any device.
(2) Any writing or record made of any act, transaction, Wh!lre
occurrence or event. is admissible as evidence of such act, transac- ~~~~d~
tion, occurrence or event if made in the usual and ordinary course admissible
of any business and if it. was in the usual and ordinary course of
such business to make such writing or record at the time of such
act, transaction, occurrence or event or within a reasonable time
thereafter. 1966, c. 51, s. l , part.
(3) Subsection 2 does not apply unless the party tendering the :-\otice t!nd
··
·
· o f h"1s production
writing
or recor d has given
at Ieast seven d ays notice
intention to all other parties in the action, and any party to the
action is entitled to obtain from the person who has possession
thereof production for inspection of the writing or record within
five days after giving notice to produce the same. 1968, c. 36,
s. 1.
(4) The circumstances of the making of such a writing or S~rrounding
record, including lack of personal knowledge by the maker, may ~~~en~~;
be shown to affect its weight, but such circumstances do not affect
its admissibility.
(5) Nothing in this section affects the admissibility of any Pm•ious
1
evidence that would be admissible apart from this section or ~~ !d~issi·
1
makes admissible any writing or record that is privileged. 1966, ~~ i~ile~~
C. 51 S. 1 part.
document,;
'

'

not affected

37.- ( l) All courts, judges, justices, masters, clerks of courts, Jud.icial
. .
.
. d teta
.. II y, s ha II take taken
not•cetobe
comm1Ss10ners
an d other off.icers acting
JU
of
judicial notice of the signature of any judge of any court in ~~~~~u~c~f
1
•
Canada, in Ontario and in every other province and territory in
Canada, where his signature is appended or attached to a decree,
order, certificate, affidavit, or judicial or official document. R.S.O. 1960, c. 125, s. 36 (1).

(2) The members of the Canadian Transport Commission and Int~pre
of the ~n~ario Municipal Board, th~ :vlining Commissioner under ~.~~~. 1970•
The Mining Act and a referee appointed under The Drainage Act cc. 211. 136
shall be deemed judges for the purposes of this section. R.S.O.
1960, c. 125, s. 36 (2); 1968-69, c. 34, s. 1, amended.

38. No proof is required of the handwriting or official position Proof of
of a person certifying to the truth of a copy of or extract from any ~~it~~g. ~hen
proclamation, order, regulation or appointment, or to any matter not required
or thing as to which he is by law authorized or required to
certify. R.S.0. 1960, c. 125, s 37.
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etc., how
proved

39. A judgment, decree or other judicial proceeding recovered, made, had or taken in the Supreme Court of Judicature or in
any court of record in England or Ireland or in any of the superior
courts of law, equity or bankruptcy in Scotland, or in any court of
record in Canada, or in any of the provinces or territories in
Canada, or in any British colony or possession, or in any court of
record of the United States of America, or of any state of the
United States of America, may be proved by an exemplification of
the same under the seal of the court without any proof of the
authenticity of such seal or other proof whatever, in the same
manner as a judgment, decree or other judicial proceeding of the
Supreme Court in Ontario may be proved by an exemplification
thereof. R.S.O. 1960, c. 125, s. 38.

Copies of
notarial acts
in Quebec
admissible

4 0.-( 1) A copy of a notarial act or instrument in writing
made in Quebec before a notary and filed, enrolled or enregistered
by such notary, certified by a notary or prothonotary to be a true
copy of the original thereby certified to be in his possession as such
notary or prothonotary, is receivable in evidence in the place and
stead of the original, and has the same force and effect as the
original would have if produced and proved.

How
impeached

(2) The proof of such certified copy may be rebutted or set
aside by proof that there is no such original, or that the copy is not
a true copy of the original in some material particular, or that the
original is not an instrument of such nature as may, by the law of
Quebec, be taken before a notary, or be filed, enrolled or
enregistered by a notary. R.S.0. 1960, c. 125, s. 39.

Protests
of bills
and notes

41 . A protest of a bill of exchange or promissory note purporting to be under the hand of a notary public wherever made is
prima f acie evidence of the allegations and facts therein stated. R.S.O. 1960, c. 125, s. 40.

Effect of
certain
certificates
of notaries

42. Any note, memorandum or certificate purporting to be
made by a notary public in Canada, in his own handwriting or to
be signed by him at the foot of or embodied in any protest, or in a
regular register of official acts purporting to be kept by him is
prima facie evidence of the fact of notice of non-acceptance or
non-payment of a bill of exchange or promissory note having been
sent or delivered at the time and in the manner stated in such
note, certificate or memorandum. R.S.O. 1960, c. 125, s. 41.

Proving
titles under
small claims
court
executions

43. In proving a title under a sheriff's conveyance based upon
an execution issued from a small claims court, it is sufficient to
prove the judgment recovered in the small claims court without
proof of any prior proceedings. R.S.O. 1960, c. 125, s. 42,
amended.
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44.-(1) Any person authorized to take declarations in Ontario may receive the solemn declaration of any person in
attestation of the truth of any fact or of any account rendered in
writing and, subject to subsection 2, the declaration and any
declaration authorized or required by any Act of the Legislature
shall be in the following form:

307
Solemn
declarat ion

I , ..... .. .. ...... . . , solemnly declare that (state the factor facts
declared le), and I make this solemn declaration conscientiously
believing it to be true and knowing that it is of the same force and
effect as if made under oath.

Declared before me
at the
this

of
day of

• 19

A Commissioner, etc.

(2) A declaration made in the form prescribed by section 37 of Idem
the Canada Evidence Act shall be deemed to have been made in ~·~Q';j· 1952•
compliance with subsection 1. R.S.O. 1960, c. 125, s. 43.
45.-(1) An oath, affidavit, affirmation or statutory declara- Oat hs, etc.,
tion administered, sworn, affirmed or made in or outside Ontario ~~~~~~d
before a person who hold.3 a commission as an officer in the s·~~ed
0
Canadian Forces and is on full-time service is as valid and •cers
effectual to all intents and purposes as if it had been duly
administered, sworn, affirmed or made in Ontario before a
commissioner for taking affidavits in Ontario.

(2) A document that purports to be signed by a person Admissibility
mentioned in subsection 1 in testimony of an oath, affidavit,
affirmation or statutory declaration having been administered,
sworn, affirmed or made before him and on which his rank and
unit are shown below his signature is admissible in evidence
without proof of his signature or of his rank or unit or that he is on
full-time service. R.S.O. 1960, c. 125, s. 44.
46.-(1) An oath, affidavit, affirmation or statutory declara- Oaths, etc.,
tion administered, sworn, affirmed or made outside Ontario ~~~l<l~tered
before,
Ontario
(a) ajudge;
(b) a magistrate;

(c) an officer of a court of justice;
(d) a commissioner for taking affidavits or other compet~nt
authority of the like nature;
(e) a notary public;
(j) the head of a city, town, village, township or other
municipality;
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(g) an officer of any of Her Majesty 's diplomatic or consular
services, including an ambassador, envoy, minister,
charge d'affairs, counsellor, secretary, attache, consulgeneral, consul, vice-consul, pro-consul, consular agent,
acting consul-general, acting consul, acting vice-consul
and acting consular agent;
(h) an officer of the Canadian diplomatic, consular or
representative services, including, in addition to the
diplomatic and consular officers mentioned in clauseg, a
high commissioner, permanent delegate, acting high
commissioner, acting permanent delegate, counsellor
and secretary; or
(i) a Canadian Government trade commissioner or assistant trade commissioner,
exercising his functions or having jurisdiction or authority as such
in the place in which it is administered, sworn, affirmed or made,
is as valid and effectual to all intents and purposes as if it had been
duly administered, sworn, affirmed or made in Ontario before a
commissioner for taking affidavits in Ontario.
Idem

(2) An oath, affidavit, affirmation or statutory declaration
administered, sworn, affirmed or made outside Ontario before a
notary public for Ontario or before a commissioner for taking
affidavits in Ontario is as valid and effectual to all intents and
purposes as if it had been duly administered, sworn, affirmed or
made in Ontario before a commissioner for taking affidavits in
Ontario.

Admissibility

(3) A document that purports to be signed by a person
mentioned in subsection 1 or 2 in testimony of an oath, affidavit,
affirmation or statutory declaration having been administered,
sworn, affirmed or made before him, and on which his office is
shown below his signature, and
(a) in the case of a notary public, that purports to have
impressed thereon or attached thereto his official seal;
(b) in the case of a person mentioned in clause f of subsection 1, that purports to have impressed thereon or
attached thereto the seal of the municipality;
(c) in the case of a person mentioned in clause g, h or i of
subsection 1, that purports to have impressed t hereon or
attached thereto his seal or the seal or stamp of his office
or of the office to which he is attached,
is admissible in evidence without proof of his signature or of his
office or official character or of the seal or stamp and without
proof that he was exercising his functions or had jurisdiction or
authority in the place in which the oath, affidavit, affirmation or
statutory declaration was administered, sworn, affirmed or
made. R.S.0. 1960, c. 125, s. 45.

Sec.51
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47. No informality in the heading or other formal requisites to Formal
any affidavit, declaration or affirmation made or taken before a ~e~~~~t
commissioner or other person authorized to take affidavits under lf.s.i8~~70
The Commissioners for taking Affidavits Act, or under this Act, is c. 12
'
any objection to its reception in evidence if the court or judge
before whom it is tendered thinks proper to receive it. R.S.O.
1960, c. 125, s. 46.
48. Where an examination or deposition of a party or witness Admis;sibility
has been taken before a judge or other officer or person appointed :J~~~iti~~!
to take it, copies of it, certified under the hand of the judge, officer
or other person taking it, shall, without proof of the signature, be
received and read in evidence, saving all just exceptions. R.S.O.
1960, c. 125, s. 47.
49. In order to establish a devise or other testamentary Effector
disposition of or affecting real estate, probate of the will or letters ~~~~~n~"
of administration with the will annexed containing such devise or or will, etc.
disposition, or a copy thereof, under the seal of the surrogate court
granting the same, or under the seal of the Supreme Court, where
the probate or letters of administration were granted by the
former court of probate for Upper Canada, are prima facie
evidence of the will and of its validity and contents. R.S.O.
1960,c. 125,s.48.
50.-( 1) Where a person dies in any of Her Majesty's posses- Proof in the
sions outside Ontario having made a will sufficient to pass real ~r~~{ ~~~i.c
estate in Ontario, purporting to devise, charge or affect real estate filed ~n
in Ontario, the party desiring to establish any such disposition, ~~~id~
after giving one month's notice to the opposite party to the Ontario
proceeding of his intentions so to do, may produce and file the
probate of the will or letters of administration with the will
annexed or a certified copy thereof under the seal of the court that
granted the same with a certificate of the judge, registrar or clerk
of such court that the original will is filed and remains in the court
and purports to have been executed before two witnesses, and
such probate or letters of administration or cert ified copy with
such certificate is, unless the court otherwise orders, prima f acie
evidence of the will and of its validity and contents.

(2) The production of the certificate mentioned in subsection 1
. su ff"JC1ent
.
. r . ev1"dence of t he facts t herem
. stated an d of
1s
primaJacie
the authority of the judge, registrar or clerk, without proof of his
appointment, authority or signature. R.S.0. 1960, c. 125, s. 49.

t<:ff<;ct or
ccrt1f1cat.e

51. The production of a certificate, purporting to be signed by Military
an authority authorized in that behalf by the National Defence !t~s.~~1952,
Act or by regulations made thereunder, stating that the person c. 184
named in the certificate died, or was deemed to have died, on a
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date set forth therein, is prima f acie proof for any purpose to
which the authority of the Legislature extends that the person so
named died on that date, and also of the office, authority and
signature of the person signing the certificate, without any proof
of his appointment, authority or signature. R.S.O. 1960, c. 125,
s. 50.
~ledical

re1>0rts

52.-(1) Any medical report obtained by or prepared for a
party to an action and signed by a legally qualified medical
practitioner licensed to practise in any part of Canada is, with the
leave of the court and after at least seven days notice has been
given to all other parties, admissible in evidence in the action.

Notice a11d
production

(2) Unless otherwise ordered by the court, a party to an action
is entitled to obtain the production for inspection of any report of
which notice has been given under subsection l within five days
after giving notice to produce the report.

Report
required

(3) Except by leave of the judge presiding at the trial, a legally
qualified medical practitioner who has medically examined any
party to the action shall not give evidence at the trial touching
upon such examination unless a report thereof has been given to
all other parties in accordance with subsection 1.

Where
doctor
called
unnecessarily

(4) Where a legally qualified medical practitioner has been
required to give evidence viva voce in an action and the court is of
opinion that the evidence could have been produced as effectively
by way of a medical report, the court may order the party that
required the attendance of the medical practitioner to pay as costs
therefor such sum as it considers appropriate. 1968, c. 36, s. 2,
amended.

Interpretation
ll.S.O. 1970,

53. -( 1) In this section, "instrument" has the meaning assigned to it in section 1 of The Registry A ct.

lkgistered
instrument
evidence

(2) A copy of an instrument or memorial, certified under the
hand and seal of office of the registrar or master of titles, in whose
office it is deposited, filed, kept or registered, to be a true copy, is
primafacie evidence of the original, except in the cases provided
for in subsection 3.

Where cer•
tified copies
of registered
instruments
may be used

(3) Where it would be necessary to produce and prove an
instrument or memorial that has been so deposited, filed , kept or
registered in order to establish such instrument or memorial and
the contents thereof, the party intending to prove it may give
notice to the opposite party, at least ten days before the trial or
other proceeding in which the proof is intended to be adduced,
that he intends at the trial or other proceeding to give in evidence,
as proof of the instrument or memorial, a copy thereof certified by
the registrar or master of titles, under his hand and seal of office,
and in every such case the copy so certified is sufficient evidence
of the instrument or memorial and of its validity and contents

c.409
M

Sec.57
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unless the party receiving the notice, within four days after such
receipt, gives notice that he disputes its validity, in which case the
costs of producing and proving it may be ordered to be paid by
any or either of the parties as is considered just. R.S.O. 1960,
c. 125, s. 5 1, amended.
54.-(1) Where a public officer produces upon a subpoena an Filinft<:ofies
original document, it shall not be deposited in court unless ~~~~~~ts
otherwise ordered, but, if the document or a copy is needed for
subsequent reference or use, a copy thereof or of so much thereof
as is considered necessary, certified under the hand of the officer
producing the document or otherwise proved, shall be filed as an
exhibit in the place of the original, and the officer is entitled to
receive in addition to his ordinary fees the fees for any certified
copy, to be paid to him before it is delivered or filed.
(2) Where an order is made that the original be retained, the w.h~n
order shall be delivered to the public officer and the exhibit shall ~·~~:l~~d
be retained in court and filed. R.S.O. 1960, c. 125, s. 52.
55.-( 1) A party intending to prove the original of a telegram, Proof of
letter, shipping bill, bill of lading, delivery order, receipt, account ?;~;~~~~.
or other written instrument used in business or other transac- instruments
tions, may give notice to the opposite party, ten days at least
before the trial or other proceeding in which the proof is intended
to be adduced, that he intends to give in evidence as proof of the
contents a writing purporting to be a copy of the documents, and
in the notice shall name some convenient time and place for the
inspection thereof.
(2) Such copy may then be inspected by the opposite party, Inspection
and is without further proof sufficient evidence of the contents of
the original document, and shall be accepted and taken in lieu of
the original, unless the party receiving the notice within four days
after the time mentioned for such inspection gives notice that he
intends to dispute the correctness or genuineness of the copy at
the trial or proceeding, and to require proof of the original, and
t he costs attending any production or proof of the original
document are in the discretion of the court. R.S.0. 1960, c. 125,
s. 53.

56. It is not necessary to prove, by the attesting witness, an Where f'!O
·instrument to t he va1·d·
·
· no t requ1· attestation
1 1ty o f w h"1ch attestat10n
is
required
site. R.S.O. 1960, c. 125, s. 54.
57. Comparison of a disputed writing with a writing proved to
the satisfaction of the court to be genuine shall be permitted to be
made by a witness, and such writings and the evidence. of
witnesses respecting them may be submitted to the court or Jury
as evidence of the genuineness or otherwise of the writing in
dispute. R.S.O. 1960, c. 125, s. 55.

Coll)pari.son
~~rfti~uted
with.
11:enumc
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Where
instruments
offered
in evidence
may be
imi)ounded

5 8 . Where a document is received in evidence, the court
admitting it may direct that it be impounded and kept in such
custody for such period and subject to such conditions as seem
proper, or until the further order of the court or of the Supreme
Court or of a judge thereof or of a county or district court, as the
case may be. R.S.O. 1960, c. 125, s. 56.

Evidence
dispensed
with under

5 9 . It is not necessary in an action to produce any evidence
that, by section I of The Vendors and Purchasers Act, is dispensed
with as between vendor and purchaser, and the evidence declared
to be sufficient as between vendor and purchaser is prima jacie
sufficient for the purposes of the action. R .S.O. 1960, c. 125,
s. 57.

Evidence
for foreign
tribunals

60. -(1) Where it is made to appear to the Supreme Court or a
judge thereof, or to a judge of a county or district court, that a
court or tribunal of competent jurisdiction in a foreign country
has duly authorized, by commission, order or other process, the
obtaining of the testimony in or in relation to an action, suit or
proceeding pending in or before such foreign court or tribunal, of a
witness out of the jurisdiction thereof and within t he jurisdiction
of the court or judge so applied to, such court or judge may order
t he examination of such witness before the person a ppointed, and
in the manner and form directed by the commission, order or
other process, and may, by the same or by a subsequent order,
command the attendance of a person named therein for the
purpose of being examined, or the production of a writing or other
document or thing mentioned in t he order, and may give all such
directions as to the time and place of the examination, and all
other matters connected therewith as seem proper, and t he order
may be enforced, and any disobedience thereto punished, in like
manner as in the case of an order made by the same court or judge
in an action pending in such court or before such judge.
(2) A person whose attendance is so ordered is entitled to the
like conduct money and payment for expenses and loss of time as
upon attendance at a trial in t he Supreme Court.
(3) A person examined under such commission, order or
process has the like right to object to answer questions tending to
criminate himself, and to refuse to answer any questions that, in
an action pending in the court by which or by a judge whereof or
before the judge by whom the order for examination was made,
the witness would be entitled to object or to refuse to answer, and
no person s hall be compelled to produce at the examination any
writing, document or thing t hat he could not be compelled to
produce at the trial of such an action.
(4) Where the commission, order or other process, or the
instructions of the court accompanying the same, direct that the
person to be examined shall be sworn or shall affirm, the person so
appointed has authority to administer the oath to him or take his
affirmation. lLS.O. 1960, c. 125, s. 58.

R.S.0. 1970,
c. 478

Payment of
expenses of
witness
Right or
refusal to
answer
questions
and to
produce
documents

Administration of oath
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